STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M CHELLE C. PHI LLI PS,
Petiti oner,
Case No. 00-1794

VS.

ORANCE LAKE COUNTRY CLUB
REALTY, | NC.

Respondent .

N N N N N N N N N N N

RECOMVENDED CRDER OF DI SM SSAL

This cause cane on to be heard on June 26, 2000, by
t el ephone conference call on the Mdtion to Dismss filed by
Respondent before Daniel M Kilbride, Adm nistrative Law Judge,
Division of Adm nistrative Hearings. The Petitioner filed a
response, through counsel, to the notion and Respondent answered
it; argunents of counsel were nade by tel ephone conference call.
The argunents presented in the notion have been fully considered.
The foll owm ng appearances were entered:

APPEARANCES

For Petitioner: Joseph W Beatty, Esquire
Ri chard A. Durose, Esquire
Fol ey and Lardner
Post O fice Box 2193
Ol ando, Florida 32801-2386

For Respondent: Edward R Gay, Esquire
Law Firmof Edward R Gay, P.A
1516 East Concord Street
Ol ando, Florida 32803



STATEMENT OF THE | SSUES

Whet her the Division of Adm nistrative Hearings has
jurisdiction to conduct a formal hearing under the provisions of
Sections 120.569 and 120.57(1), Florida Statutes, if the Petition
for Relief was not tinely filed pursuant to Section 760.11(7),

Fl orida Stat utes.

PRELI M NARY STATEMENT

On January 7, 1998, Petitioner filed wth the Florida
Comm ssion on Human Rel ations (FCHR) a charge of discrimnation
agai nst the Respondent based on her handi cap. The FCHR conducted
an investigation. During the course of the investigation,
Petitioner was represented by counsel. Upon conpletion of its
i nvestigation, the Comm ssion issued its Notice of Determ nation:
No Cause and mailed a copy to Petitioner on January 31, 2000. A
copy of the Notice of Determ nation was not served on
Petitioner's counsel of record. Petitioner was advised that she
must file a Petition for Relief within 35 days of the date of the
Notice of Determ nation or her claimwuld be barred. Section
760.11(7), Florida Statutes. Petitioner filed a Petition for
Relief with the Comm ssion on March 15, 2000. Petitioner
requested a formal hearing under the provisions of Section
120.57(1), Florida Statutes. The Comm ssion referred this matter
to the Division of Adm nistrative Hearings on April 27, 2000, for
a formal hearing. Respondent filed its Answer and Affirmative

Def enses to the Petition for Relief on May 12, 2000. Respondent



filed its Motion to Dism ss on the sane date. On May 23, 2000,
Petitioner filed a response to the Respondent's notion and
Respondent replied to the response on June 1, 2000, and the
notion hearing followed. It is, therefore,

FOUND AND DETERM NED that the Petitioner had until March 6
2000, to file her petition, pursuant to the statute, and the
Petition was not filed until March 15, 2000. Therefore, the
Petition for Relief is time-barred for failure to file the
Petition within 35 days of the date of determ nation of no
reasonabl e cause by the Comm ssion. Section 760.11(7), Florida

Statutes (1997); Wight v. HCA Central Florida Regional Hospital,

Inc., 18 FALR 1160 (1995), cf. St. Petersburg Motor Club v. Cook,

567 So. 2d 488 (Fla. 1st DCA 1990); and MIlano v. Ml dnmaster,

Inc., 703 So. 2d 1093 (Fla. 4th DCA 1997); see Blakely v. United

States Autonpbile Ass'n, No. 99-1046-Cl V-T-17F, 1999 W. 1053122,

4 (MD. Fla. Cct. 4, 1999); Dawkins v. Bellsouth

Tel ecommuni cations, Inc., 53 F. Supp. 2d 1356, 1360-61 (M D. Fla.

1999).

It is undisputed that the FCHR served the Notice of
Determ nation directly to the Petitioner and not counsel of
record. This procedure is correct under the provisions of Rule

60Y-5.004(3), Florida Adm nistrative Code.



RECOMVENDATI ON

Based on the foregoing facts and conclusions of law, it is

RECOMVENDED t hat a final order be entered dismssing with

prejudice the Petition of Mchelle C. Phillips in DOAH Case No.

00-1794; FCHR Case No. 98-0713.

DONE AND ENTERED this 10th of July, 2000, in Tall ahassee,

Leon County, Florida.
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Ri chard A. Durose, Esquire
Joseph W Beatty, Esquire
Fol ey & Lardner

Post O fice Box 2193

Ol ando, Florida 32801-2386

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days from the date of this Recommended Order. Any exceptions to
this Recommended Order should be filed with the agency that wll
issue the final order in this case.



